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Certificate of Clerk of Lower Court.

United Sttatfs of America,

Territory of Alaska,

Third Judicial Division,—ss.

I, Edward J. Stier, Clerk of the District Court, Terri-

tory of Alaska, Third Division, do hereby certify that

the following- pages, numbered from 1 to 74 inclusive,

constituting a full, true and correct copy, and the whole

thereof, of the pleadings, exhibits, depositions, orders,

opinions, stipulations, journal entries, judgments or de-

crees, bill of exceptions and all other papers considered

by the Court and constituting the record on appeal in

the case docketed as number 338 in this Court and enti-

tled Isaac L. Marks, Plaintiff, vs. William C. Gates, C.

E. Orutcher, Peter Nelson, Peter Anhance, Howard

Turner, E. T. Barnette, John Doe and Richard Roe and

the First National Bank of Fairbanks, a Corporation,

Defendants.

As a part of said record there is also transmitted the

original citation, in the above-entitled cause.

The cost of preparing this record was |35.95, and the

same lias been paid to the clerk of this court by the

plaintiff.
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In witness whereof I have hereunto set my hand and

affixed the seal of this Court this 22d day of September,

A. D. 1905.

[Seal] EDWARD J. STIER,

Clerk of the District Court, Territory of Alaska, Third

Division.

By
,

Deputy Clerk.

ISAAC L. MARKS

vs.

WM. C. GATES et al.

Certificate of Clerk of Court.

I, Edward J. Stier, Clerk of the District Court, Terri-

tory of Alaska, Third Division, do hereby certify that,

by an order of this Court, made in February, 1905, and

entered on the Journal of this Court at Valdez, Alaska,

the title of this Court was changed to be, and now is,

"District Court for the Territory of Alaska, Third

Division."

In witness whereof I have hereunto set my hand and

affixed the seal of this Court, at Fairbanks, Alaska, this

22d day of September, A. D. 1905.

[Seal] EDWARD J. STIER,

Clerk of the District Court, Territory of Alaska, Third

Division.



William C. Gates and Howard Turner.

In the District Court for the Territory of Alaska, Third

Division.

ISAAC L. MARKS,
Plaintiff,

vs.

No. 338.

WILLIAM O. GATES, C. E.

ORUTOHER, PETER NELSON,
PETER ANHANCE, HOWARD /

TURNER, E. T. BARNETTE,
JOHN DOE; and RIOHARD ROE,
and the FIRST NATIONAL BANK
OF FAIRBANKS (a Corporation),

Defendants.

Complaint.

The plaintiff complains of the defendants and for

cause of action alleges as follows:

I.

That the defendants, Crutclier, Nelson, Anhance, Tur-

ner, E. T. Barnette, Doe and Roe are the recorded own-

ers of various interests in the placer mining claims here-

inafter mentioned and as such are parties in interest

necessary to the final determination of this action, and

the First National Bank of Fairbanks is a corporation

doing business as bankers at Fairbanks, Alaska, and the

the holders of certain money placed with them on de-

posit by the defendant, William C. Gates, and held by
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them for him to his order for payment, and which to the

extent of one-fifth (i) are the property of the plaintiff

absolutely.

II.

That on or about the 27th day of April, 190;j, the plain-

tiff entered into an agreement with the defendant, Will-

iam C. Gates., a copy of which agreement is hereinafter

set out, to wit:

*'This agreement made and entered into this 27th day

of April, 1903, by and between William C. Gates, of Se-

attle, State of Washington, the party of the first part,

and Isaac L. Marks, of the Oity and County of San Fran-

cisco, State of California, the party of the second part,

witnesseth

:

'

That the said William C. Gates, for and in consider-

ation of one dollar (1) to him in hand paid, the receipt

whereof is hereby acknowledged, does hereby agree to

and with the said party of the second part that he will

convey to said party of the second part a twenty (20)

per cent interest in any and all property which said

Gates shall acquire, either by location, purchase or

otherwise, in the Territory of Alaska.

In witness whereof the said parties hereto have here-

unto set their hands and seals the day and year first

above written.

WM. O. GATES.

Witnesses: ISAAC L. MARKS. .

JOS. A. DOYLE.

FRANK G. DORAN."

Which said agreement is duly acknowledged and certi-

fied.
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III.

That under the conditions of and in pursuance to the

said agreement, the defendant, W. O. Gates, came to

Alaska and there acquired by location, purchase and

otherwise, various properties, the description of some of

which is unknown to the plaintiff, and the description

of the others is as follows:

1. Greek Placer Mining Claim Number One (1) Below

Discovery, on Cleary creek.

2. Side Placer Mining Claim on the right limit oppo-

site Number One (1) Below Discovery on Cleary creek,

and known as the "Freeman" bench.

3. The "Hilty-Cleary" Fraction, lying and being be-

tween Creek Placer Mining Claim Number One (1) Be-

low Discovery, on Cleary creek and Side Claim on the

first tier and known as the ''Freeman" Bench.

4. Bench Claim on the first tier and right limit oppo-

site Creek Claim Number Six (6) Below Discovery on

Cleary creek.

5. The placer mining claim known as the "McCon-

nell" Group and composed of eight (8) claims situated

on lower Cleary Creek.

6. Bench Claim opposite Number Six (6) Below Dis-

covery on the right limit of Cleary creek and the fourth

tier thereof.

7. Bench Claim opposite Number Thirteen (13) and

on the right limit of Cleary creek and the second tier

thereof.
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All of which said placer mining claims and properties

are situated in the Fairbanks Precinct, in the Fairbanks

Mining District of Alaska.

IV.

That under the terms of the agreement hereinbefore

referred to, and by reason thereof, the plaintiff upon

the location, purchase and acquisition of the properties

hereinbefore mentioned, by the defendant, W. C. Gates,

became the equitable owner and entitled to the posses-

sion of an undivided one-fifth (i) interest in the inter-

est of the said W. O. Gates, which said one fifth (^) in-

terest became vested in him absolutely and upon and by

reason of the said location, purchase and acquisition,

and which said interest is now the property of the plain-

tiff absolutely.

V

That the value of the properties so purchased, acquired

and located by the defendant, W. O. Gates, is extensive,

to wit, in excess of seven hundred and fifty thousand dol-

lars ($750,000.00.)

VI.

That by a paper writing purporting to be a deed and

dated the 21st day of January, 1905, the defendant, W.

0. Gates, attempted to deed to the defendant, Howard

Turner, part of the said properties, to wit:

1. An undivided onr -fifth (i) interest in Bench Placer

Mining Claim on the right limit of Number One (1) Be-

low Discovery, on Oleary creek, commonly known as the

"Freeman-' Bench.
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2. An undivided one-half interest in the "Hilty-

Oleary" Fraction, lying between Oreek Placer Mining

Claim Number One (1) Below Discovery, on Oleary creek

and the "Freeman" Bench, hereinbefore described.

3. An undivided one-fourth (i) interest in and to

Side Place Mining Claim on the right limit of Creek

Placer Mining Claim Number Two (2) Below Discovery,

on Cleary creek, and the first tier thereof.

4. An undivided one-third (^) interest in Side Placer

Mining Claim Number Six (6) Below Discovery, on Cleary

creek, right limit, first tier.

—for the sum of seventy thousand dollars (|70,000.00),

but the plaintiff now avers that such attempted sale,

transfer and conveyance was made without considera-

tion, and that the said defendant, Howard Turner, had

notice of the plaintiff's interest in the interests of the

said defendant, W. C. Gates, by reason of the said agree-

ment.

VII.

That the defendant, W. C. Gates, has received large

sums of money for the gold extracted from the above-

described claims and also the rents and profits thereof

in excess of one hundred and seventy-five thousand dol-

lars (1175,000.00), which in part or in whole is placed in

the First National Bank of Fairbanks, in Fairbanks,

Alaska, and held by said bank for said defendant, W. C.

Gates.

VIII.

That the said defendant, W. C. Gates, upon being re-

quested by the plaintiff to account to him for the rents
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and profits, proceeds of sales aud gold extracted from

the said claims, and to convey to the plaintiff an undi-

vided one-fifth {}) interest therein in accordance with the

terms of his agreement, has refused, and still refuses,

to account or pay the plaintiff his share of the proceeds,

moneys, rents and profits, or to convey to him his one-

fifth interest in sakl properties, or to recognize the plain-

tiff's right and interest therein, or to deliver up posses-

sion to him, the said plaintiff, or the said placer mining

claims, or to perform any of the covenants and agree-

ments set out in the paper writing hereinbefore recited.

IX.

The plaintiff further avers that the defendant, W. O.

Gates, is heavily indebted to the defendant, E. T. Bar-

nette, and to various other persons to the plaintiff un-

known, and outside of the properties and placer mining

claims hereinbefore described has no assets of any value

out of which the said debts could be levied and liqui-

dated and the plaintiff could be recouped and indemni-

fied, and that the said defendant Gates is now extract-

ing gold from the said claims with a large force of men

and working out the properties as extensively and as

speedily as possible, and that unless the plaintiff obtains

from this Honorable Court relief by way of a receiver

to receive the gold so extracted and the rents and prof-

its so received and pay the encumbrances and charges

on the property and hold the residue subject to the or-

der of this Honorable CJourt he will be caused to suffer

irreparable damages.
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Wherefore the plaintiff prays:

(a) For a receiver of the rents, profits and proceeds

of the gold extracted from the said claimis so far as the

interest of the said defendant, W. C. Gates, therein is

concerned.

(b) For an injunction restraining the defendant W.

O. Gates from disposing of, encumbering, or alienating

in any way the said interest in said claims pending the

determination of this suit, and restraining the defend-

ant, the First National Bank of Fairbanks, Alaska, from

paying to defendant, W. C Gates, any of the moneys

deposited with them by him.

(c) An accounting and discovery of the interest and

state of affairs of the defendant, W. C. Gates, and of the

other properties and assets held by him.

(d) Possession.

(e) A declaration by this Honorable Court that the

defendants, holding in their names the legal title to the

various claims and interests as hereinbefore described,

are trustees to the use of the plaintiff of an undivided

one-fifth (^) of the interests of the defendant, W. C.

Gates, therein, and that the defendants, the First Na-

tional Bank of Fairbanks, are the trustees to the use of

the plaintiff of the moneys deposited with them by the

defendant, W. C Gates.

( f) The specific performance of the agreement set out

in the complaint and an order that the defendant, W.

O. Gates, convey to the plaintiff according to the terms

and conditions thereof and in proportion therein men-

tioned.
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(g) General relief.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.

United States of America,

District of Alaska,

Third Division,—ss.

Isaac L. Marks, being first duly sworn, deposes and

says: That I am the plaintiff in the above-entitled ac-

tion; that I have read the foregoing complaint and know

the contents thereof, and that the same is true as I verily

believe.

[Seal] ISAAC L. MARKS.

Subscribed and sworn to before me thly 20th day of

June, 1905.

H. J. MILLER,

Notary Public, Third Division, District of Alaska.

[Endorsements]: No. 338. District Court, Third Divi-

sion, Territory of Alaska. Marks vs. Gates. Complaint.

Piled in the IJ. S. District Court, District of Alaska,

Third Division. June 20, 1905. E. J. Stier, Clerk.
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In the District Cmrt for the Territory of Alaska, Third

Division,.

ISAAC L. MARKS,

Plaintiff,

m \ No. 388.

WILLIAM C. GRATES et al.,

Defendants.

Demurrer.

Comes now the above-named defendantsi, William 0.

Gates and E. T. Barnette, and demurs to the complaint

of the plaintiff on file herein for the following reasons,

to wit:

1. That the Court has no jurisdiction of the person

of the defendant or the subject matter of this action.

2. That several causes of action have been improp-

erly united.

3. That the complaint does not state facts sufficient

to constitute a cause of action.

4. That the complaint does not state facts sufficient

to warrant the Court to gTant any equitable relief and

particularly the relief of specific performance.

McGINN & SULLIVAN,

Attorneys for Defendants Gates and Barnette.

[Endorsements] : Filed in U. S. District Court, Dis-

trict of Alaska, 3d Division. Jul. 8, 19€5. E. J. Stier,

Clerk.
'
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In the District Court for the Territory of Alaska, Third

Division.

MARKS

vs.

GATES et al.

No. 3SH.

Order Sustaining Demurrer.

Demurrer sustained.

July 15, 1905.

[Endorsements] : Enteted Journal 3, page 540. July

15, 1905.

In the District Court for the Territory of Alaska, Third

Division. '

ISAAC L. MARKS,
Plaintiff,

v«.

WILLIAM 0. GATES, O. E.

CRIUTOHER, PETER NELSON,

PETER ANHANOE, HOAVARD ) ^^- ^^^
I

TURNER, E. T. BARNETTE, JOHN
DOE, and RICHARD ROE, and THE
FIRST NATIONAL BANK OF

FAIRBNKS (a Gorporation),

Defendants.

Amended Complaint.

The plaintiff complains of the defendants, and for

cause of action alleges:
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I.

That the defendants, Onitcher, Nelson, Anhance,
Turner, E. T. Barnette, Doe and Roe are the recorded

owners of various interests in the placer mining claims

hereinafter mentioned, and, as such, are parties in in-

terest necessary to the final determination of this ac-

tion, and the First National Bank of Fairbanks is a

corporation doing business as bankers at Fairbanks,

Alaska, and are the holders of certain moneysi placed

with them on deposit by the defendant, William 0.

Gates, and held by them for him to his order for pay-

ment, and which to the extent of one-fifth (4) are the

property of the plaintiff absolutely.

11.

That on or about the 27th day of April, 1903, the

plaintiff entered into an agreement vritli the defend-

ant, William O. Gates, a copy of which agreement is

hereinafter set out, to wit:

"This agTeement made and entered into this 27th

day of April, 1903, by and between William C. Gates

of Seattle, State of Washington, the party of the first

part and Isaac L. Marks of the city and county of San

Francisco, State of f^ilifornia, the ])arty of tJie second

part, mtnessetli:

That the said William (\ Gates, for and in coiisidera-

tion of one dollar (1) to him in hand paid, the receipt

whereof is hereby acknowledged, does hereby agree to

and with the said party of the second part that he will

convey to said party of the second part a twenty per
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centum (20) interest in any and all property which said

Oates shall acquire, either by location, purchase or

otherwisie, in the Territory of Alaska.

In witness whereof the said parties hereto have here-

unto set their hands and seals the day and year first

above written.

WM. O. GATES.

ISAAC L. MARKS.

Witnesses

:

JOS. A. DOYLE."

FRANK G. DORAN."

Which said aoreement is duly acknowledged and cer-

tified and is now existing and binding between the par-

ties and in full force and effect.

III.

That the one dollar ($1.00) consideration recited in

tljie above agTeement is a nominal consideration, and

that on about the 27th day of April, 1903, the plaintiff

and defendant Gates, having stated accounts between

themselves a balance of eleven thousand two hundred

and twenty-five dollars (|11,225.00), or thereabouts,

was found due to the plaintiff from the defendant Gates,

to which defendant Gatesi acquiesced, and in consid-

eration thereof, and in further consideration of the sum

of one thousand dollars (.f1,000. 00), which plaintiff was

to pay or cause to be paid to said defendant, the defend-

ant Gates made and executed and delivered to plaintiff

the agreement hereinbefore set out, and plaintiff now

avers such moneys to have been the true consideration
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of said agreement, of which about eleven thousand two

hundred and twenty-five dollars ($11,2215.00) were paid

to the defendant Gates prior to, and one thousand

($1,000.00) dollars after the sig'ning", execution and de-

livery thereof, and that by means of which considera-

tion, and under the terms and conditions of and in pur-

suance to said agreement, the defendant, W, C. Gates,

was enabled to come to Alaska, and there to acquire

by location, purchase and otherwise, various properties,

the description of some of which is unknown to plain-

tiff, and the description of the others is as follows:

1. Creek Placer Mining Claim Number one (1) Be-

low Discovery on Cleary creek.

2. Side Placer Mining Claim on the right limit op-

posite Number One (1) Below Discovery on Cleary

creek and known as the "Freeman Beucli."

3. The Hilty-Cleary Fraction lying and being be-

tween Creek Placer Mining Claim Number One (1) Be-

low Discovery on Cleary creek and Side Claim of the

first tier known as the ''Freeman Bench."

4. Bench Claim on the first tier and right limit op-

posite Creek Claim Number vSix (6) Below Discovery i,u

Cleary creek.

5. The placer mining claim known asi the "McCon-

nell" Group and composed of eight (8) claims situated

on lower Cleary creek.

6. Bench Claim o])posite Number Six (H) Rel!:v.-

Discovery on the right limit of Cleary creek and the

fourth tier thereof.
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7. Bench Claim opposite Number Thirteen (13) and

on the right limit of Cleai y creek and the second tier

thereof.

All of which said placer mining claims and properties

are situated in the Fairbanks Precinct in the Fair-

banks Mining District of Alaska.

IV.

The plaintiff performed all the terms:, conditions, cov-

enants and agreements on his part to be performed un-

der the contract, and that under the terms of the said

agreement hereinbefore referred to, and by reason

thereof the plaintiff, upon the location, purchase and

acquisition of the properties hereinbefore mentioned by

the defendant, W. C. Gates, became the equitable owner

and entitled to the possession of an undivided one-fifth

(^) interest in the interest of the said W. O. Gates,

which said one-fifth (1) interest became vested in him

absolutely upon and by reason of the said location, pur-

chase and acquisition, and whicli said interest is now

the property of the plaintiff' absolutely.

V.

That the value of the properties so purchased, ac-

quired and located by the defendant, W. O. Gates, is

extensive, to wit, in excess of seven hundred and fifty

thousand dollars (|75O,OO0.00).

VI.

That by a paper writing ])urporting to be a deed

and dated the 21st day of January, 1905, the defend-
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ant, W. C. Gates, attempted to deed to the defendant

Howard Turner part of the said properties, to wit:

1. An undivided one-fifth (^) interesit in Bench

Placer mining- claim on the right limit of Number One

(1) Below Discovery on Olearv creek, commonly known

as tlie ''Freeman Bench,"

2. An undivided one-half interest in the "Hilty-

Oleary" Fraction, lying between Cl^eek Placer Mining-

Claim Number One (1) Below Discovery on Oleary

creek and the "Freeman Bench" hereinafter described.

3. An undivided one-fourth (|) interest in and to

Side Placer Mining Claim on the right limit of Creek

Placer Mining Claim Number Two (2) Below Discovery

on Oleary creek, and the first tier thereof.

4. An undivided one-third (^) interest in Side Placer

Mining Claim Number Six (6) Below Discovery on

Oleary creek right limit, first tier.

—for the sum of seventy thousand dollars (|7'0,0€0.O0),

but the plaintiff now avers that such attempted sale,

transfer and conveyance was made without considera-

tion, and that the said defendant, Howard Turner, had

notice of the plaintiff's interest in the interests of the

said W. O. Gates by reason of the said agreement.

VII.

That the defendant, W. O. Gates, has received large

sums of money for the gold extracted from the above-

described claims and also the rents and profits thereof

in the excess of one hundred and seventy-five thousand

dollars
( f175,000.00), which in part or in whole is
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placed in the First National Bank of Fairbanks, in

Fairbanks, Alaska, and held by said bank by said de-

fc^ndant, W. O. Gates.

VIII.

That on or about the 14th day of June, 1905, defend-

ant, W. O. Gates, admitted the existence of the con-

tract set out in pax'agrapii II of plaintiiff's complaint

and that waid agTeement wan in full force and efi'M-r,

and that the i^aid defendant, W. G. Gates, upon being

requested by the plaintiff to account to him for the

rents and profits, proceeds of sales and gold extracted

from the said claims and to convey to the plaintiff an

undivided one-fifth (^) interest therein in accordance

with the terms of his agTeement, has refused, and still

refuses, to account or paj^ the plaintiff his share of the

proceeds, moneys, rents and profits, or to convey to him

his one-fifth (i) interest in said properties or to recog-

nize the plaintiff's right and interest therein or to de-

liver up possession to him, the said plaintiff, of the

said placer mining claims, or to perform any of thi'

covenants and agreements set out in the paper writing

hereinbefore recited.

IX.

The plaintiff further avers that the defendant, W. O.

Gates, is heavily indebted to the defendant, E. T. iVav-

nette, and to variouF other persons to the plaintiff

unknown, and outside of the properties and placer min-

ing claims liereinbefore described, has no assets of any

value out of which the said debts could be levied and

liquidated and the plaintiff could be recouped and in-
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demnifi^d, and that the said defendant Grates is now

extracting gold from the s^aid claims with a large force

of men and working out the properties as extensively

and as speedily as possible, and that unless the plain-

tiff obtains from this Honorable Court relief by way

of a receiver to receive the gold so extracted and the

rents and profits so received and pay the encum-

brances and charges on the property and hold the resi-

due subject to the order of this Honorable Court, he

will be caused to suffer irreparable damage.

Wherefore the plaintiff prays:

(a) For a receiver for the rents, profits, and pro-

ceeds of the gold extracted from the said claims m>

far as the interest of the said defendant W. C. Grates

therein is concerned.

(ib) For an injunction restraining the defendant, W.

C Gates, from the disposing of, encumbering, or alien-

ating in any way the said interest in said claims pend-

ing the determination of this suit and restraining the

defendant, the First National Baiik of Fairbanks,

Alaska, from paying to the defendant, W. C Gates,

any of the moneys deposited with them by him.

(c) An accounting and discovery of the interest and

state of affairs! of the defendant, W. C. Gates, and of

the other properties and assets held by him.

( d) Possession.

(e) A declaration bv this Honorable Court that the

defendants holding in their names the legal title to

the various claims and interests as hereinbefore de-

scribed, are trustees to the use of the plaintiff of an
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undivided one-fifth ( i) of the interests of the defendant

W. O. Gates therein, and that the defendants, the First

National Bank of Fairbanks, are the trustees to the

usie of the plaintiff of the moneys deposited with them

by the defendant, W. O. Gates.

(f) The specific performance of the agreement set

out in the complaint and an order that the defendant,

W. O. Gates, convey to the plaintiff according to the

terms and conditions thereof and in the properties

therein mentioned.

(g) General relief.

MILLER, WEST & de JOURNAL,

lAttorneys for the Plaintiff.

United States of America,

District of Alaska,—ss.

Isaac L. Marks, being first duly sworn, deposes and

says: That I am the plaintiff in the above-entitled ac-

tion; that I have read the foregoing amended com-

plaint and know the contents thereof and the same is

true as I verily believe.

ISAAO L. :\L\RKS.

Subscribed and sworn to before me this 15th day of

July, 1905.

[Seal] ,

Notary Public, Third Division, District of Alaska. -

[E'ndoisements] : Filed in U. S. District Court Dist.

of Alaska, 3d Div. Jul. 17, 1905. E. J. Stier, Clerk.
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In the District Court for the Territm^y of Alaska, Third

Division.

ISAAC L. MARKS
Plaintiff,

vs. 1

^ N'O. 338.

WILLIAM C. GRATES et al., \

Defendants. /

Motion to Strike.

Come now the above-named defendants, William 0.

Gates and E. T. Barnette, and moA^e the Court for an

order striking- out portions of said amended complaint

as follows, to wit:

I.

Said defendants move the Court that paragraph I

of said amended complaint be stricken out, and that

the same is sham, frivolous, irrelevant and redundant.

II.

Said defendants move that paragraph 3 of said

amended complaint, on page 2 thereof, be stricken, for

the reason that the same is sham, frivolous, irrelevant

and redundant.

III.

Said defendants move that the following portions

of paragraph 8 of said amended complaint on page 4^

beginning with the word "that'' of said paragraph and

ending with the words "force and effect" on the fourth
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line of said paragraph, be stricken out, for the reason

that the same is sham, frivolous, irrelevant, redun-

dant and evidentiary in its nature.

IV.

Said defendants move that paragraph 9 of said

amended complaint be stricken out for the reason that

the same is sham, frivolous, irrelevant and redundant.

aicGINN & SULLIVAN,

Attorneys for the Defendants, Grates and Barnette.

[Endorsements] : No. 338. Isaac L. Marks vs. W. O.

Gates et al. Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Jul. 21, 1905. E. J. Stier,

Clerk.

District Court, Third Division, Territory of Alaska.

MARKS
^ I

T«. I No. 338.

GATES et al.
^

Order Granting Motion to Strike.

Motion to strike. Granted.

July 22, 1905.

Allowed as^ to Gates and Barnette as to sec. 1-3

and 8; denied as to sec. 9.

[Eudorsement] : Entered Journal 3, page 578. July

22, 1905.
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In the District Gourt for the Territory of Alaska, Third

Division.

ISAAO L. MARKS,
Plaintiff,

vs.

No. 338.
WILLIAM O. GATES and HOWARD-
TURNER, ;

Defendants.

Second Amended Complaint.

The plaintiff complains of the defendants and for

cause of action alleges as follows:

I.

That on or about the 27th day of April, 1903, the

plaintiff entered into an agreement with the defendant,

William C. Gates, a copy of which agreement is herein-

after set out, to wit:

"This agreement made and entered into this 27th day

of April, 1903, by and between William 0. Gates of

Seattle, State of Washington, the party of the first

part, and Isaac L. Marks of the city and county of Sail

Francisco, State of California, the party of the second

part, witnesseth:

That the said William O. Gates for and in considera-

tion of one dollar (1) to him in hand paid, the receipt

whereof is hereby acknowledged, does hereby agree

to and with the said party of the second part that he
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will convey to said party of the second part a twenty

(20) per cent interest in any and all property which

said Gates shall acquire, either by location, purchase

or otherwise, in the Territory of Alaska.

In witness whereof, the said parties hereto have

hereunto set their hands and seals the day and year

first above written.

WM. O. GATES.

ISAAO L. MARKS.

Witnesses

:

JO«. A. DOYLE.

FRANK G. DORAN."

Which said agreement is duly acknowledged and cer-

tified and is now existing and binding between the

parties and in full force and effect.

II.

That the one dollar (fl.OO') consideration recited in

the above agreement is a nominal consideration, and

that on about the 27th day of April, 1908, the plaintilf

and defendant Gates having stated accounts between

themselves, a balance of eleven thousand two hundred

and twenty-five dollars (f11,225. 00), or thereaibouts, was

found due to the plaintiff from the defendant Gates,

to which the defendant Gates acquiesced and in con-

sideration thereof and in further consideration of the

sum of one thousand dollars (|1,000.00), which plain-

tiff was to pay or cause to be paid to said defendant,

the defendant Gates made and executed and delivered

to plaintiff the agreement hereinbefore set out, and
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plaintift' uow avers such moneys to ha^^e been the true

consideration of said agreement, of which about eleven

thousand two hundred and twenty-five dollars ($11,-

225.00) were paid to the defendant Gates by the plain-

tiff prior to but merged therein and paid, settled, sat-

isfied and liquidated thereby, and one thousand dollars

(11,000.00) were also paid by plaintiff to the defendant

Oates after the signing, execution and delivery there-

of, and that b}^ means of which consideration, and

under the terms and conditions of and in pursuance

to the said agreement, the defendant, W. O. Gates, was

enabled to come to Alaska, and there to acquire by

location, purchase and otherwise, various properties,

the description of some of which is unknown to tlie

plaintiff, and the description of the others is as follows:

1. Oreek Placer Mining Claim Nunnber One (1) Be-

low Discovery on Oleary creek.

2. Side Placer Mining Claim on the right limit op-

posite Number One (Ij Below Discovery on Cleary

creek, and known as the "Freeman" Bench.

3. The "Hilty-Cleary" Fraction lying and being be-

tween Creek Placer Mining Claim Number One (1) Be-

low Discovery on Cleary creek and Side Claim on the

first tier known as the "Freeman" Bench.

4. Bench claim on the first tier and right limit op-

posite Creek Claim Number Six (6) Below Discovery

on lower Cleary creek.

5. The placer mining claim known as the "McCon-

nell" Group and composed of eight (8) claims situated

on lower Oleary creek.
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6. Bench claim opposite Six (6) Below Discovery on

the right limit of Oleary creek and the fourth tier there-

of.

7. Bench claim opposite Number Thirteen (13) and

on the right limit of Oleary creek and the second tier

thereof.

All of which said placer mining claims* and prop-

erties are situated in the Fairbanks Precinct in the

Fairbanks Mining District of Alaska.

III.

That plaintiff performed all the terms, conditions,

covenants and agTeements on his part to be performed

under his contract, and that under the terms of the

isiaid agreement hereinbefore referred to and by reason

thereof the plaintiff upon the location, purchase and

acquisition of the properties hereinbefore mentioned

by the defendant, W. O. Gates, became the equitable

owner and entitled to the possession of an undivided

one-fifth (^) interest in the interest of the said W. O.

Gates, which said one-fifth (^) interest became vested

int him absolutely upon and by reason of the said loca-

tion, purchase and acquisition, and which said interest

is now the property of the plaintiff absolutely.

IV.

That the value of the properties so purchased, ac-

quired and located by the defendant, W. O. Gates, is

extensive, to wit, in excess of seven hundred and fifty

thousand dollars ($750,000.00).
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V.

That by a paper writing purporting to be a deed

and dated the 21st day of January, 1905, the defendant,

W. 0. Gates, attempted to deed to the defendant, How-

ard Turner, part of the said properties, to wit:

1. An undivided one-fifth (|) interest in Bench

Placer Mining Claim on the right limit on Number

One (1) Below Discovery on Cleary creek, commonly

known a^i the "Freeman" Bench.

2. An undivided one-half interest in the "Hilty-

Oleary" Fraction, lying between Greek Placer Mining

Claim Number One (1) Below Discovery on Cleary

creek and the "Freeman" Bench, hereinbefore described.

3. An undivided one-fourth (|) interest in and to

the Side Placer Mining Claim on the right limit of

Creek Placer Mining Claim Number T'wo (2) Below Dis-

covery on Cleary creek and the first tier tliereof.

4. An undivided one-third (^) interest in said Placer

Mining Claim Number Six (6) Below Discovery on

Cleary creek, right limit, first tier.

—for the sum of seventy thousand dollars ( f70,'00'0.00),

but the plaintiff now avers that such attempted sale,

transfer and conveyance was made without considera-

tion, and that the said defendant, Howard Ttirner,

had notice of the plaintiff's interest in the interests of

the said defendant, W. C. Gates, by reason of the said

agreement.
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VI.

That the defendant, W, O. Gates, has received large

sums of money for the gold extracted from the above-

described claims and also the rents and profits thereof

in excess of one hundred and seventy-five thousand

dollars ($175,000.00).

VII.

That the said defendant, W. C. Gates, upon being

requested by the plaintiff to account to him for the

rents and profits, proceeds of sales and gold extracted

from the said claims, and to convey to the plaintiff an

undivided one-fifth (^) interest therein in accordance

with the terms of his agreement, has refused, and still

refuses, to account or pay to the plaintiff his share

of the proceeds, moneys, rents and profits or to con-

vey to him his one-fifth (^) interest in said properties,

or to recognize the plaintiff's right and interest there-

in, or to deliver up possession to him, the said plaintiff,

of the said placer mining claims, or to perform any of

the covenants and agreements set out in the paper

Avriting hereinbefore recited.

VIII.

The plaintiff further aversi that the defendant, W.

O. Gates, is heavily indc^bted to E. T. Barnette, and

to various other persons to the plaintiff unknown, and

outside of the properties and placer mining claims

hereinbefore described, has no assets of any value out

of Avhirh the said debts could be levied and liquidated
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and the plaintiff could be recouped and indemnified,

and that the said defendant Gates is now extracting

gold from the said claims with a large force of men,

and working out the properties as extensively and as

speedily as possible, and that unless the plaintiff ob-

tains from this Honorable Court relief by way of a re-

ceiyer to receive the gold so extracted and the rents

and profits so received, and pay the encumbrances and

charges on the property and hold the residue subject

to the order of this Honorable Court, he will be caused

to suffer irreparable damages.

Wherefore the plaintiff prays:

(a) For a receiver of the rents, profits and pro-

ceeds of the gold extracted from the said claims so

far as the interest of the said defendant, W. C. Gates,

therein is concerned.

(b) For an injunction restraining the defendant, W.

C, Gates, from disposing of, encumbering, or alienat-

ing in any way the said interest in said claims pend-

ing the determination of this suit.

(c) An accounting and discovery of the interest and

state of affairs of the defendant, W. C. Gates, and of

the other properties and assets held by him.

(d) Possession,

(e) A declaration by this Houoraible Court that the

defendants' holding in their names the legal title to the

various claims and interests as hereinbefore described

are trustees to the use of the plaintiff of an undivided

oue-fifth (4) of the interests of the defendant, W. C.

Gates, therein.
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(f) Tlie specific performance of the agreement set

out in the complaint and an order that the defendant,

W. O. Gates, convey to the plaintiff according to the

terms and conditions thereof and in the properties there-

in mentioned.

(g) General relief.

MILLER, ^A'EST & de JOURNEL,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Isaac L. Marks, being first duly sworn, deposes and

says: That I am the plaintiff in the above-entitled ac-

tion; that I have read the foregoing second amended

complaint and know the contents thereof, and the

same is true as I verily believe.

ISAAC L. MARKS.

Subscribed and sworn to before me this 2i2d day of

July, 1905.

[Seal] R. M. ORAWFORD,

Notary Public, Third Division, District of Alaska.

United States of America,

District of Alaska,—ss.

I hereby certify that I am one of the attorneys for

the plaintiff in the above-entitled action and that the

within is a true, correct and exact copy of the second

amended complaint in the said action.

FERNAND de JOURNEL,

Of Attorneys for Plaintiff.
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[Endorsements] : No. 338. Marks vs. Gates and

Turner. Second Amended Complaint. Filed in the U.

B. District Court, District of Alaska, 3d Division. Jul.

22, 1905. E. J. S'tier, Clerk.

In the District Court for the Territory of Alaska, Third

Division.

ISAAC L. MARKS,
Plaintiff,

vs.

No. 338.

WILLIAM C. GATES and HOWARDi
TURNER,

Defendants.

'

Motion to Strike from Second Amended Complaint.

Comes now the above-named defendant, William C.

Gates, and moves the Court for an order striking out:

I.

All of paragraph 2 of the plaintiff'si second amended

complaint, beginning with the word "that/' on the first

line of said paragraph and ending with the word "as

follows," on page 2 of said second amended complaint,

for the reason that the same is sham, frivolous, irrele-

vant and redundant.

McGinn & sullivan,

Attornevs for Defendant W. C. Gates.
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Service of the foregoiu<» iiiotiou is hereby acknowl-

edged this Ist day of Augiist, 1905.

MILLEK, WEST & de JOUBXEL,

Attorneys for Plaintiff.

[Endorsements] : 33i8. Marks vs. Gates. Motion to

Strike. Filed in the United S*tates District Court,

Third Division, District of Alaska. August 1, 1905.

E. J. Stier, Olerk.

In the District Court for the Territory of Alaska, Third

Division.

ISAAC L. MARKS,
Plaintiff,

vs.

X^o. 338.

WILLIAM C. GATES and HOW^ARd(

TURNER,
Defendants.

Motion to Make Second Amended Complaint More Definite

and Certain.

Comes now the aibove-named defendant, William C
Gates, and moves the Court for an order requiring

the plaintiff herein to make his second aniendod com-

plaint more definite and c(-rtain in this:

I.

That said plaintiff specify in said complaint, which of

tlie properties therein desci'ibed the defendant herein,

William C. Gates, acquired by location, and which of
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said properties the said William C Gates acquired bj

purchase, and which of ^aid properties the said Will-

iam O. Gates acquired "otherwise/'

McGinn & sullivan,

Attorneys for the Defendant, William O. Gates.

Service of the foregoing" motion is hereby acknowl-

edged this 1st day of August, 1905.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.

[Endorsements] : No. 3v38. Marks vs. Gates. Motion

to Make More Definite and Ciertain. Filed in the Dis-

trict Court, Territory of Alaska, Third Division. Au-

gust 1, 190'5. E. J. Stier, Clerk.

District Court, Territory of AlasM, Third Division.

MA'E.KS -^
i

I

vs. V No. 338.

GATES et al. ^

Order Overruling Motion to Strike.

Motion to make complaint more definite and certain

denied.

August 5, 1905.

[Endorsements] : Entered Journal 3, page G31 August

5th, 1905.
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In the District Court for the Territory of Alaska, Third

;

,

Division.

ISAAC L. MARKS,

Plaintiff,

vs.

No. 338.

WILLIAM C. GATES and HOWARD
TURNER,

Defendants.

Notice of Motion to Amend Second Amended Complaint.

To the Defendants, Wm. C. Gates & Howard Turner,

and to McGinn & Sullivan aud Condon, Hess &

Brown, Their Attorneys.

Take notice that the plaintiff herein will move the

Court on Saturday, the 12th day of August, 1905, at the

courthouse at Fairbanks, at ten o'clock in the forenoon,

or so soon thereafter as counsel can be heard, for leave

to amend his second amended complaint in this case by

inserting- in paragraph 2 on page 2, after the words "prior

to," in the 14th line thereof, the following words: "the

agTeement, but merged therein, and paid, settled and

liquidated thereby."

And further take notice that in support of his mo-

lion the plaintiff will refer to and read the papers pro-

cerdings and files in this action.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.
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[Endorsements] : District Court, Third Division, Ter-

ritory of Alaska. No. 338. Marks vs. Gates. Notice of

Motion. Filed in the District Court, Third Division, Ter-

ritory of Alaska. August 8, 1&05. E. J. Stier, Clerk.

In the District Court for the Territory of Alaska, Third
'

Division.

ISAAC L. MARKS, \.

Plaintiff, \

vs. 1

WILLIAM C. GATES, C. E.

CRUTCHER, PETER NELSON, PE- \ No. 338.

TER ANNANCE, HOWARD TUR-,'^

NER, E. T. BARNETTE, JOHN DOE \

and RICHARD ROE, and itihe FIRST
]

NATIONAL BANK OF FAIRBANKS I

(a Corporation). '

Separate Answer of Defendant, Howard Turner.

The defendant, Howard Turner, ais and for his sepa-

rat answer to the plaintiff's complaint herein, says and

alleges

:

I.

He has no knowledge or information sufficient to form

a belief as to any of the allegations and averments in

the plaintiff's complaint contained, and upon that

ground denies the same and the whole thereof, except

that he admits that he is the owner of the placer min-

ing claims described in the VI paragraph of plaintiff's

complaint, and alleges the fact to be that he purchased
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the same from the defendant, W. C. Gates, for a good

and valuable consideration prior to the commencement

of this action and without any notice or knowledge

whatever of the claims or pretended claims of the plain-

tiff herein.

Wherefore this defendant prays that the plaintiff's

complaint be dismissed as to this defendant and that

he recover his costs herein.

I CONDON, HESfc^ & BROWN,
Attorneys for Defendant Howard Turner.

United States of America,

Territory of Alaska,

Fairbanks Precinct,—ss.

Howard Tiu'ner, being- first duly sworn, deposes and

says that he is one of the defendants in the above-enti-

tled action; that he has read the foregoing separate an-

swer and knows the contents thereof, and that the same

is true of his own knowledge.

HOW ARD TURNER.

Subscribed and sworn to before me this 10th day

of August. A. D. 1005.

FRED M. BROWN,

A Notary Public in and for the Territory of Alaska.

Service of a copy hereof admitted this 10th day of Au-

gust, A. D. 1905.

MILLER, W. & de J.

Attorneys for Plaintiff.
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[Endorsements]: No. 338. Isaac L. Marks vs. W. C.

Gates et al. Separate Answer of Defendant, Howard

Turner. Filed in the U. S. District Court, District of

Alaslva, 3d Division. Aug. 10, 1905. E. J. Stier, Clerk.

In the District Court for the Territory of Alaska, Third

Divisiooi.

ISAAC L. MARKS,
Plaintiff,

vs.

/ No. 338.

WILLIAM O. GATES and HOWARDI
TURNER,

^

I

Defendants.^

Demurrer to Second Amended Complaint.

Comes now the above-named defendant, William C.

Gates, and demurs to the second amended complaint on

file herein for the reasons:

I.

That it appears upon the face of said complaint that

this Court has no jurisdiction of the person of the de-

fendant or the subject matter of this action.

II.

That several causes of action have been improperly

united.

III.

That the complaint does not state facts sufficient to

constitute a cause of action.
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' IV.

That the contract set forth in the complaint is so un-

just and inequitable as not to enable the plaintiff to re-

lief.

V.

That the said contract is so uncertain and indefinite

as not to be subject of specific performance.

VI.

That the plaintiff has a plain, speedy and adequate

remedy at law.

McGINN & SULLIVAN,

Attorneys for Defendant, W. O. Gates.

[Endorsements] : No. 338. Marks vs. Gates et al.

Demurrer. Filed in the U. S. District Court, District of

Alaska, 3d Division. Aug-. 12, 1905. E. J. Stier, Clerk.

In the DiMrlct Court [w the Territory of Alasl'U, Third

Division.

ISAAC L. MARKS,
Plaintiff,

vs.

No. 338.

WILLIAM O. GATES and HOWARDl
TURNER,

Defendants.

Opinion.

This is a suit in equity seekinj>' sp(H'iflc performance

of the following* contract:
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'This agreement, made and entered into this 27th

day of April, 1903, by and between William; G. Gates, of

Seattle, State of Washington, the party of the first part,

and Isaac L. Marks, of the city and county of San Fran-

cisco, State of Cialifornia, the party of the second part,

witnesseth: That the said William O. Gates, for and in

consideration of one dollar (1) to him in hand paid,

the receipt whereof is hereby acknowledged, does hereby

agree to and with the said party of the second part that

he will convey to said party of the second part a twenty

1^20) per cent interest in any and all property which

said Gates shall acquire, either by location, purchase

or otherwise, in the Territory of Alaska"—signed by

the parties and witnesses.

The second paragraph of the second amended com-

plaint alleges additional matter as follows

:

''That the one dollar (fl.OO) consideration recited in

the above agreement is a nominal consideration, and

that on about the 27th day of April, 1903, the plain-

tiff and defendant, Gates, having stated accounts be-

tween themselves, a balance of eleven thousand two

hundred and twenty-five dollars, (|11,225.00), or there-

abouts, was found due to the plaintiff from the defend-

ant. Gates, to which the defendant Gates acquiesced,

and in consideration thereof, and in further considera-

tion of the sum of one thousand dollars (fl,00O'), which

plaintiff was, to pay or cause to be paid to said defend-

ant, the defendant Gates made and executed and deliv-

ered to plaintiff the agreement hereinbefore set out, and

plaintiff now avers such moneys to have been the true
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consideration of said agreement, of which about eleven

thousand, two hundred and twenty-five dollars

(111,2-25.00) were paid to the defendant Gates by the

plaintiff prior to (but merged therein and paid, settled,

satisfied and liquidated thereby), and one thousand dol-

lars (fl,000.00) were also paid by plaintiff to the de-

fendant Gates after the signing, execution and delivery

thereof, and that by means of such consideration, and

under the terms and conditions of and in pursuance to

the said agreement the defendant, W. C. Gates, was

enabled to come to Alaska and there to acquire by loca-

tion, purchase, and otherwise, various properties, the

description of some of which is unknown to the plain-

tiff, and the description of the others is as follows" ; and

then is described seven mining claims on Cleary creek,

Fairbanks mining district, Alaska.

The fourth paragraph of this complaint alleges:

"That the value of the properties so purchased, ac-

quired and located by the defendant W. C. Gates, is

extensive, to-wit, in excess of seven hundred and fifty

thousand dollars (1750,000.00)."

The sixth paragraph alleges:

"That the defendant, W. O. Gates, has received large

sums of money for the gold extracted from the above

described claims and also tlie rents and profits thereof

in excess of one hundred and seventy-five thousand dol-

lars (1175,000.00)."

The eighth paragraph alleges that defendant Gates

is heavily indebted to Barnette and to other persons

unknown to plaintiff, and that he is engaged in working
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the claims with a large force of men: the plaintiff prays,

(1) for a receiver, (2) for an injunction, (3) an account-

ing, (4) possession, (5) that defendants are trustees for

his interest, and (6) for the specific performance of the

contract.

Pefendant Gates demurred to this complaint, among

other grounds:

"That the complaint does not state facts sufficient to

constitute a cause of action. That the contract set

forth in the complaint is so unjust and inequitable as

not to entitle the plaintiff to relief. That said contract

is so uncertain and indefinite as not to be the subject

of specific performance, and, that the plaintiff has a

plain, speedy, and adequate remedy at law."

MILLER, WEST & de JOURNAL for Plaintiff.

McCIINN & SULLIVAN, for Defendant Gates.

CONDON, HESS & BROWN, for Defendant

Turner.

WICKERSHAM, District Judge.—The complaint is

yet indefinite in its statement of the consideration for

the contract. Whether it m intended to allege that

in consideration of the acknowledgment by the plaintiff

of the payment to him of the past indebtedness of

111,225.00 due to him from the defendant, and the pres-

ent payment to defendant by plaintiff of the sum of one

thousand dollars, the defendant made the contract sued

on, is not plainly stated: but conceded that such was

the intention of the pleader"—and apparently no more

can be claimed for the pleading—is the plaintiff en-

titled to the relief demanded?
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This is an action to compel tlie specific performance

of a contract and for an accounting; the sufficiency of

of the complaint must be measured by those rules which

prevail in courts of equity, ^nce the basis of the action

is the written contract, it will be necessary to a correct

application of those rules to examine it and to deter-

mine its character—what it is and what it is not.

1. It does not create a general partnership between

the parties. There is no agreement to carry on busi-

ness together, in Alaska or elsewhere, and to divide the

profits or losses of a joint venture. True, the com-

plaint prays for an accounting, but it is such an account-

ing' only as a trustee is required to make. There is

nothing! in the contract providing for the joint use or

working of property acquired by the defendant in

Alaska, and no agreement or promise on the part of

the plaintiff to advance money, propertj^, or credit to

a partnership, or to do any other act or thing in aid of

a common or joint interest.

2. It does not create a mining partnership. It does

not mention mining property or a mining venture, other

than as the word ^'location" used in connection with

acquiring property in Alaska may be thought to do so.

A mining partnership exists when two or more persons,

who own or acquire a mining claim for the purpose of

working it and extracting the mineral therefrom, actu-

ally engage in working the same. Skillman vs. Lock-

man, 23 Cal. 203; Kahn vs. Smelting Co., 102 U. S. 641;

Prince vs. Lamb, 128 Cal. 120. There is no allegation

that the plaintiff and defendant actually engaged in
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working any of the mines mentioned in the complaint,

but the fair construction of the complaint is that they

did not do so.

3. It is strenuously urged by counsel for plaintiff

that the agreement is a grubstake contract. A grub-

stake contract is an agreement between two or more

persons to thereafter locate mines upon the public

domain by their joint aid, effort, labor or expense,

whereby each is to acquire, by virtue of the act of loca-

tion, such an interest in the mine as is agreed on in the

contract; the title accruesi to each as an original locator,

though the location be made in the name of one or more

of the parties only; each party to the grubstake con-

tract not named in the location notice, becomes, ne^-er-

theless, an equitable owner and tenant in common with

those named; such an estate, when clearly established,

will be enforced in equity. Oascaden vs. Dunbar,

supra, for authorities.

The complaint alleges the forgiveness of the antece-

dent debt due to plaintiff and the payment to Gates of

the sum of one thousand dollars, and then alleges : "and

that by means of which consideration, and under the

terms and conditions of and in pursuance to the said

agreement the defendant W. C. Gates was enabled to

come to Alaska, and there to acquire by location, pur-

chase, and otherwise, various properties," and then

describes seven valuable placer mines as being thus

acquired. This allegation, however, does not even at-

tempt to change, add to or modify the contract. Its

only effect is to allege that with the money thus obtained
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from plaintiff Gates "was enabled to come to Alaska,

and there to acquire," various properties. The con^

tract and pleading combined amount to no more than

this: (1) Gates agreed to convey to plaintiffs a 20% inter-

est in any and all property which he slioiild thereafter

acquire, either by location, purchase, or otherwise, in

Alaska; (2) that by the forgiveness of the antecedent

debt and the payment of the alleged true consideration

of one thousand dollars Gates "was enabled to come to

Alaska and there to acquire" the properties sued for.

But there is no allegation that Gates agreed to do any-

thing in addition to those stated in his contract, and for

whicii the one thousand dollars consideration was so

paid to him. The contract does not provide that Gates

should ever go to Alaska, or that he would use the

thousand dollars or any part of it for that purpose, or

for the purpose of acquiring mines or other property

there, or even that he would acquire property there, or

do any other act or thing, individually or jointly with

plaintiff in Alaska or elsewhere. The contract does not

provide that Gates shall locate or acquire mines or

other property in Alaska; he did not agree to locate or

acquire jointly with plaintiff, nor for plaintiff'. There

is nothing on the face of the contract or pleading which

shows tha:t it was the intention of either party that

plaintiff was to have or acquire any title in mines or

other property in Alaska except by purchase and con-,

veyance frcmi Gates. A grubstake contractor, whether

named in tin* notice of location or not, acquires title aft

an original locator by virtue of his individual interest
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in the original location, and without conveyance; plain-

tiff's purchase of a twenty per cent interest gave him no

status as a locator, but only as a purchaser. He is not

connected as an original locator with the act of loca-

tion, but is a mere purchaser from or under the original

locator. There is no agreement that any mine shall be

located in Alaska, nor any allegation that such location

was made by Gates; it follows that the contract cannot

be considered a grubstake contract.

4. It is a contract of present purchase of a specified

quantity of interest in property to be thereafter ac-

quired by the defendant in Alaska. It is an executed

contract on the part of the plaintiff—he has paid the

agreed consideration and has no other dut3^ to perform.

He alleges the acquisition of property by defendant in

Alaska and appeals to equity to specifically enforce

performance of the contract to convey his moity, and for

an accounting for profits therefrom.

Admitting the contract and the receipt of the consid-

eration the defendant says, by demui-rer, that equity

ought not to enforce specific performance because (1)

to do so would be unjust and inequitable, and (2) be-

cause the contract is too uncertain and indefinite to be

specifically enforced.

The rule in this class of cases is announced by the

Supreme Court of the United States, in the case of Mc-

Ciabe vs. Matthews, 155 U. S. 550, as follows:

''A decree for the specific performance of a contract

for the sale of real estate does not go as a matter of

eourse, but is granted or withheld according as equity
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and justice seem to demand, in view of all the circum-

stances of the case: Pratt vs. Carroll, 8 Granch, 471;

Holt vs. Rogers, 8 Peters, 420; Willard vs. Taylor, 8

Wall, 557; Hennersy vs. Woolworth, 128 U. S. 438."

And in Willard vs. Taylor, the Supreme Court said:

"When a contract is of this character it is the usual

practice of courts of equity to enforce its specific exe-

cution upon the application of the party who has com-

plied with its stipulation on his part, or has seasonably

and in good faith offered, and continues ready to comply

with them. But it is not the invariable practice. This

form of relief is not a matter of absolute right to either

party; it is a matter resting in the discretion of the

court, to be exercised upon a consideration of all the cir-

cumstances of each particular case. The jurisdiction,

said Lord Erskine, 'is not compulsory upon the court,

but the subject of discretion.' The question is not what

the court must do, but what it may do, under the cir-

cumstances, either exercising the jurisdiction by grant-

ing the specific performance or abstaining from it."

'*The discretion which may be exercised in this class

of cases is not an arbitrary or capricious one, depending

upon the mere pleasure of the Court, but one which is con-

trolled by the established doctrines and settled principles

of equity. No positive rule can be laid down by which

the action of the Court can be determined in all cases. In

general it may be said that the specific relief will be

granted when it is apparent, from a view of all the cir-

cumstances of the particulai' c.ise, that it will subserve
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the ends of justice; and that it will be withheld when,

from a like view, it appears that it will produce hardship

or injustice to either of the parties. It is not sufficient,

as shown by the cases cited, to call forth the equitable

interposition of the Court, that the legal obligation under

the contract to do the specific thing desired may be per-

fect. It must also appear that the specific enforcement

will work no hardship or injustice, for if that result would

follow the Court will leave the parties to their remedies

at law, unless the granting of the specific relief can be

accompanied with conditions which will obviate that re-

sult."

Of the established doctrines and settled principles of

equity those which particularly apply to and control the

action of the Court in this case are: (1) In order to ob-

tain a specific performance of a contract, its terms should

be so precise as that neither party can reasonably mis-

understand them ; if the contract be vague and uncertain,

a court of equity will not enforce it, but will leave tlie

party to his legal remedy. Colson vs. Thompson, 15 U. S.

(2 Wheat.) 336; Preston vs. Preston, 95 U. S. 200; Bur-

nett vs. KuUak, 76 Oal. 535; Smith vs. Taylor, 82 Cal. 533;

Stanton vsL Singleton, 126 Cal. 657, 664; Odell vs. Morin,

5 Or. 9'6. (2) Equity will not specifically enforce per-

formance of a contract which is automatic, renewing, and

perpetual in its action upon the defendant. Marble Co.

vs. Ripley, 77 U. S. (10 Wall.) 339, 358; Texas Ry. Co.

vs. Marshall, 136 U. S. 393, 407; Ross vs. U. P. Ry. Co.,

No. 12,080 Fed. Cases; Morrison vs. Rossignal, 5 Cal. 65;

Stanton vs. Singleton, 126 Cal. 657, 665 ; Clarno vs. Gray-
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son, 30 Orei>-oii, 1444. (3) It must a]>pear tliat the

specific enforeement will work no hardship or injustice,

for if that result would follow, the Court will leave the

parties to their remedies at law. Willard vs. Taylor, 75

U. 8. (8 Wall.) 557, 567; Cathcart vs. Robinson, 30 U. S.

(5 Pet.) 264; Randolph vs. Qiiidnick Co., 135 U. B. 457;

Agard vs. Valencia, 39 Cal. 292, 303; Miller vs. Butter-

field, 79 Cal. 62; Prince vs. Lamb, 128 Cal. 120, 129.

The contract in this case provides that the defendant

does agree to convey to the plaintiff "a twenty (20%)

per cent interest in any and all property which said Gates

shall acquire either by location, purchase or otherwise,

in the Territory of Alaska." The contract names a con-

siideration of one dollar, but the complaint in doubtful

and halting language alleges a larger sum. No time is

fixed for the completion of the contract, or any part of

it. No class or kind of property is mentioned as in con-

templation of the parties—was it intended to include both

real and personal property—placer and quartz claims,

mining leases and contracts of purchase? Was it in-

tended to include mortgages, notes and other evidences of

debt due to Gates, his watch, clothes, household goods and

home, if any such he acquired in Alaska; real and per-

sonal property acquired by gift, devise, and descent; or

only those placer mining claims which he located under

the law, or purchased in due course of business? When

is it intended that this automatic division of defendant's

accumulations shall cease; will it continue during the

lifetime of both parties, or of only one, and which one?

If the Court shall divide the present accumulation of de-
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fendant's property will it be required to make another

division next term, and so on indefinitely, and finally to

divide his estate at his death in pursuance to this con-

tract? Was it intended that the plaintiff should pay any

portion of the purchase price of the property bought b^

the defendant under the terms of this contract—twenty

per cent or any other part—or was it intended that plain-

tiff should receive oue-fifth of all property i)urchased by

Gates though it cost him the value of the property sued

for in this action? The plaintiff' sues for a division of

the profits of working the mines what reciprocal relations

are to be presumed in that regard? Is the defendant to

take all risks as a trustee in invitum—to pay the plain-

tiff twenty per cent when there are profits, and meet all

losses out of his own funds? Or is he forbidden, on pain

of that result, to engage in mining or other business en-

terprises in Alaska.

Plaintiff alleges that with the advances made by him

"Gates was enabled to come to Alaska and there to ac-

quire by location, purchase, and otherwise, various prop-

erties, the description of some of which is unknown to

the plaintiff, and \\\e description of tlu- other;-! is as

follows"; and then follows a description of seven

valuable mines, alleged to be worth 1750,000.00.

He does not state what part of these mines were ac-

quired by location, purchase, or otherwise, and since the

pleading must be taken most strongly against the pleader

it will be presumed that defendant purchased all of them

at their fair value. Was it intended that plaintiff should

pay any portion of the purchase price of the property



50 Isaac L. Maries vs.

under the contract, twenty per cent or any other part, or

was it intended that plaintiff should receive one-fifth of

all the property purchased by Gates though it cost him

its full alleged value? In my judgment, this contract is

not so precise in its terms that neither party can rea-

sonably misunderstand it; on the contrary, it is so vague

and uncertain that the Court cannot enforce specific per-

formance without creating and enforcing additional terms

and conditions which are not provided for therein.

Another ol)jection to its specific enforcement is that

it has no time limitation; it is automatic, renewing, and

perpetual. If the Court should adjust their quasi part-

nership accounts and decree a specific division of the

present surplus, it may be required to repeat the labor

and decree at the next term, and so on from term to term

so long as the defendant lives. This principle was in-

volved in two cases decided by the supreme court of the

United States. In Texas etc. Ry. Co. v. Marshall, 136

U. S. 393, the facts were that for a bonus of money and

lands paid to it by the citizens of Marshal, Texas, the

railroad company agreed to "permanently establish its

eastern terminus" and shops at ^Marshall. After remain-

ing there eight years the railroad took from Marshall its

terminal advantages, and the city brought suit to en-

force the agreement. The f'ourt denied the prayer of

the bill and held (3) "that if the contract were to be

interpreted as one to forever maintain the eastern ter-

minus, and the shops and Texas offices at Marshall, with-

out regard to the convenience of the public, it would be-

come a contract that could not be enforced in equity,"
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and "(4) that the remedy of the city for the breach, if

there was a breach, was at law." And in delivering the

opinion of the Court Justice Miller said:

"If the Court had rendered a decree restoring all the

offices and machinery and appurtenances of the road

which have been removed from Marshall to other places,

it must necessarily superintend the execution of this de-

cree. It must be making constant inquiry as to whether

every one of the subjects of the contract which have been

removed has been restored. It must consider whether

this has been done perfectly and in good faith, or only

in an evasive manner. It must be liable to perpetual

calls in the future for like enforcements of the contract,

and it assumes, in this way, an endless duty, inappro-

priate to the functions of the Court, which is as ill-calcu-

lated to do this as it is to supervise and enforce a contract

for building a house or building a railroad, both of which

have in this country been declared to be outside of its

proper functions, and not within its powers of specific

performance." 136 U. S. 393, 406.

And in the case of Marble C^. vs. Kipley, 77 U. S. (10

Wall.), 339, 358, where a similar question was involved,

the Court declared that:

"The agreement being for a perpetual supply of mar-

ble, no decree the court can make will end the contro-

versy. If performance be decreed, the case must remain

in court forever, and the court to the end of time may

be called upon to determine, not only whether the pre-

scribed quantity of marble has been delivered, but

whether every block was from the right place, whether
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it was sound, and whether it was of suitable size or

sliape or proportion."

The principle is also denounced in Stanton vs. Single-

ton, 126 Oal. 657, 665, and Clarno vs. Grayson, 30 Or. 144.

The contract at bar stipulates for renewing: and perpet-

ual liabilities, without limit of time, the performance of

which cannot be consummated or concluded by a single

decree; such a contract cannot be specifically enforced in

equity: Pomeroy on Contracts, sec. 312.

Another fatal objection to the contract is that it

would be inequitable and unjust to enforce it. Why a

sane or sober man should sign it, or a fair-minded man

should ask a court of equity to enforce it under such cir-

circumstances, is not clear to the Court. Conceding that

plaintiff paid to the defendant the sum of one thousand

dollars and admitted payment of the $11,225.00 men-

tioned in the complaint, still for that cousideration he

now asks the Court to compel conveyance to him of a

fifth interest in property worth |750,000.00, and the

same interest in $175,000.00 profits, in all .|185,000.00,

and reserve the right to compel a further proportionate

division so long as the defendant lives in Alaska. The

disproportion is so great as to shock the conscience and

to brand the transaction as inequitable and unjust.

There is another element of inequity in the case, how-

ever, which is a bar to the relief prayed for. The Court

must presume, from the allegations of the complaint,

that the defendant purchased all of these mining claims

for their fair value, and the rule is well established that

under a contract such as this is the plaintiff cannot re-
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cover except upon the allegation and proof that he paid

his proportion of the purchase price. In the case of

Miller vs. Butterfleld, 79 Cal. 62, a similar contract was

construed, and the Court said:

''The true construction of the contract appears to be

this: That the Millers were to board Butterfield, while

he employed his time prospecting, and that as to any

mines discovered and located by him (found) pending

the agreement, while it was performed by them, all were

to be tenants in common, with equal shares. As to

mines bought, the parties were also to be tenants in com-

mon with the like interest, but this only upon the condi-

tion (necessarily implied) that they should contribute

equally to the purchase fund. * * * * Certainly they

could not, one or more of them, allow another to make

a purchase with his own funds, and at his own risk, and

without being obliged to reimburse him in case of loss,

claim the advantages of the bargain in case of gain."

And in the case of Prince vs. Lamb, 128 Cal. 120, 12,

where another similar contract was conistrued by the

Supreme Court of California, the Court said

:

"For all that appeared from the complaint, the prop-

erty involved in the case may have cost the defendant

Lamb more than the alleged value of it; in that event,

it would be grossly inequitable to compel him to turn

over the half of it for no greaiter consideration than fifty

dollars."

And in this case it is not shown to the court how much

the defendant paid for the valuable mines purchased by
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him, and for all that the Court knows they may have

cost him an amount equal to their alleged value, $750,-

000.00; it would be grossly inequitable to compel him to

convey a fifth interest thereof, with a fifth of the alleged

profits of 1175,000.00, and to declare against his future

accumulations in Alaska an automatic and perpetual

peonage of a like amount, for the consideration men-

tioned either in the contract or complaint.

The contract is vague, uncertain, perpetual, inequita-

ble and unjust; it is such a contract as a court of equity

ought to deny specific performance; the plaintiff must

recover his damages at law. The demurrer to the com-

plaint will be sustained, but the decree entered must re-

serve plaintiff his remedy at law.

Fairbanks, Alaska, Sept. 4, 1905.

JAMES WICKEBSHAM,
Judge.

[Endorsements] : No. 338. In the U. S. District Court

for the Territory of Alaska, Third Division. Isaac L.

Marks vs. William C. Gates and Howard Turner, De-

fendants. Opinion. Filed in the U. S. District Court,

District of Alaska, 3d Division. Sept. 4, 1905. E. J.

Stier, Clerk.
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ISAAC L. MARKS

vs. I No. 338.

WILLIAM O. GATES et al.
J

Order Sustaining Demurrer to Complaint.

Defendant's demurrer to plaintiff's complaint is sus-

tained, but the decree entered must reserve plaintiff his

remedy at law.

Fairbanks, Alaska, September 4, IQOo.

[Endorsement]: Entered in Court Journal 4, at page

941

In the District Court for the Territory of Alaska, Third

Division.

ISAAC L. MARKS,
Plaintiff,

vs.

W.C. GATES and HOWARD TURNER,
Defendants.

,

No. 338.

Notice of Motion.

To W. C. Gates and Howard Turner, Defendants, and

to Messrs. McGinn & Sullivan and Messrs. Condon,

Hess & Brown, their Attorneys.

Pleaise take notice that the plaintiff herein will, on

Saturday, the 9th day of September, 1905, at 10 o'clock

in the forenoon, or so soon thereafter as counsel can be

heard at the courthouse in Fairbanks, move this Hon-

orable Court for leave to amend his complaint herein by
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inserting and setting out in said complaint after para-

graph I the following words and figures, to wit:

''And that on the 14th da\ of June, 1905, the defend-

ant, W. C. Gates, further ratified the agreement between

himself and the plainitiff as hereinbefore set out and fur-

ther promised and agreed to convey the said twenty per

cent (20%) interest in the property heretofore acquired

by him by a paper writing in the following w^ords and

figures, and that is to say:

'Gates City, Alaska, June 14th, 1905.

M'essrs. Woodward and Pierce.

Dear Sirs: The following is a list of the properties

which I am interested in:

One-sixth interest in nine hundred feet of bench claim

lower sixth, first tier, on Cleary creek.

One-third interest in No. One Creek Claim and No.

One on bench claim, and also Hilty and Cleary Fraction.

One-quarter interest in eight claims on Lower Cleary

creek known as the McConnell Group.

The property ithat I have been operating all winter

on Cleary creek has sluiced up at this date one liundred

and thirty thousand odd dollars, and will produce prob-

ably between now and the first of October the addi-

tional sum of two hundred thousand dollars. Provided

I can hold down the property and clear it of indebted-

ness by that time, and then I will convey to you and

Marks a one-fifth interest of my share, in accordance

with the existing agreement between Marks and myself.
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Conservatively estimated, the property should ulti-

mately earn for me three hundred thousand dollars.

I shall advise you in the fall of my condition.

Yours very truly,

WM. C. GATES,' "

On the grounds, among others, that said paper writing

hereinbefore set out is a ratification and acknowledg-

ment of the existing agreement between the plaintiff and

the defendant and of the rights of the plaintiff there-

under.

And further take notice that upon this motion the

plaintiff will avail himself of and refer to the papers

and proceedings on file in this action.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.

Copy received Sept. 6, 1905.

McGINN & SULLIVAN,

For Defendants.

[Endorsements] : No. 338. District Court Third Divi-

sion, Territory of Alaska. Marks vs. Gates et al. No>

tice of Motion. Filed in U. S. District Court, District

of Alaska, 3d Division. Sept. 6, 1905. E. J. Stier, Clerk.
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In the District Court for the Territory of Alaska, Third

Division.

ISAAC L. MAEKS,
Plaintiff, I

vs.
*

WM. 0. GATES and HOWARD
TURNER,

*

Motion for New Trial.

To W. G. Gaites and Howard Turner, and to Messrs.

McGinn & Sullivan and Condon, Hess & Brown,

Their Attorneys:

Oomes now the plaintiff Isaac L, Marks, and movesi

the Court to set aside the decree rendered and entered

in the above-entitled court, and grant a new trial here-

in upon the following grounds:

I.

That the Court erred in sustaining the demurrer

filed July the 8th, 1905, to plainitiff's complaint on the

ground that the court had no jurisdiction of the person

of the defendants, or the subject matter of the action,

to which ruling of the Court, plaintiff at the time duly

excepted.

II.

That the Court erred in sustaining the demurrer filed

July the 8th, 1905, to plaintiff's complaint, on the

ground that several causes of action were improperly
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united, to which ruling of the Oourt plaintiff at the

time duly excepted.

III.

That the Court erred in sustaining the demurrer

filed July the 8th, 1905, to plaintiff's complaint, on the

ground that the complaint does state facts sufficient

to constitute a cause of action, to which ruling of the

Oourt the plaintiff at the time duly excepted.

IV.

That the Court erred in sustaining the demurrer filed

July the 8th, to plaintiff's complaint, on the gTound

that the complaint does not state facts sufficient to

warrant the Court to grant any equitable relief.

V.

That the Court erred in sustaining defendants' mo-

tion, filed July 19th, 1905, to strike out paragraph one

of plaintiff's amended complaint, and that the Court

erred in striking out the same on the ground that the

same is sham, frivolous, irrelevant and redundant mat-

ter.

VI.

That the Oourt erred in sustaining defendanits' mo-

tion filed July the 19th, 1905, to strike ont paragraph

three of said amended complaint, and that the Court

erred in striking out the same on the ground that the

same is sham, frivolous, irrelevant and redundant mat-

ter.

VII.

That the Court erred in sustaining defendants' mo-
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tion filed July the 19tli, lO'OS, to strike out that portion

of paragraph eight beginning with the word "That" in

said paragxaph, and ending with the words "force and

effect," on the ground that the same is sham, frivolous,

irrelevant, redundant and evidentiary in its nature.

VIII.

That the Court erred in sustaining defendants' said

motion to strike out paragraph nine of said amended

comj)laint on the ground that the same is sham, frivo-

lous, irrelevant and redundant matter.

IX.

That the Court erred in susitaining defendants' de-

murrer to plaintiff's second amended complaint on file

herein, for the reason that the Court, had no jurisdic-

tion of the person of the defendants, or the subject

matter of the action.

X.

That the Court erred in sustaining said demurrer

on the ground that several causes of action were im-

properly united.

XI.

That the Court erred in sustaining said demurrer on

the ground tliat the complaint does not state facts

sufficient to constitute a cause (if action.

XII.

That the C\)urt erred in sustaining said demurrer

r)n tlie _i;T(>nnd that tlie contract set fortli in the com-

plaint is so unjust and inecpiitable asi not to enable the

ijlaintiff to relief.
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XIII.

That the Oourt erred in sustaining: said demurrer

on the ground that said contract is so uncertain and

indefinite as not to be the suibject of specific perform-

ance.

XIV.

That the Court erred in sustaining said demurrer on

the ground that the plaintiff has a plain, speedy and

adequate remedy at law.

XV.

To all of which rulings of the Court the plaintiff at

the time duly excepted.

XVI.

That the Court erred in denjdng the plaintiff leave to

amend his complaint and in overruling plaintiff's mo-

tion for leave to amend, filed September the 6tl), 19'0'5,

by inserting and sett'ng out in said complaint after

paragraph one the paper writing signed by the defend-

ant, W. C. Gates, on the 14th day of June, 1905, between

himself and the plaintiff in which he promised and

agreed to convey to the ])laiutiff the said twenty per

sent (20%) interest in the property in said writing

and agreement described which said agreement and

writing is set forth in said motion and herein referred

to and hereof made a part, on the ground that said

paper writing is a ratification and acknowledgment of

the prior agreement between the parties on which this

action is based and an admission by the defendants
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of the rights of the plaintiff thereunder, to which rul-

ing of the Court plaintiff at the time duly excepted.

MILLERs WEST & de JOUENEL,

Attorneys for Plaintiff.

[Endorsements] : No. 338. District Ciourt, Third Di-

vision, Territory of Alaska. Marks vs. Gates et al.

Motion for New Tl-ial. Received Oopy, Sept. 8, 1905.

McGinn & Sullivan, Attorneys for Defendants. Filed

in the U. S. District Court, District of Alaska, 3d Di-

vision. Sept. 9, 1905. E. J. Stier, Clerk. Miller, West

& de Journel, Attorneys for Plaintiff, Fairbanks, Alaska.

In the District Court for the Territonj of' Alaslm, Third

Division.

ISAAC L. MARlKS,

Plaintiff,

vs.

WM. O. GATES and HOWARD!
TURNER,

I

Defendants./

Order Denying Motion to Amend Second Amended Complaint.

This cause came on regularly for hearing on the 8th

day of September, 1905, ou the motiou of Miller, West

& de Journel, attorneys for the plaintiff, for leave to

amend their second amended complaint on file herein,

by inserting after paragraph one tlie subsequent writ-
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ten ratification and agreement of W. O. Gates as set

out in said motion, and the Oourt having heard and

considered the same,

It is hereby ordered that said motion be denied, to

which order plaintiff excepts and exception is allowed.

Dated September, 9th, 1905.

JAMES WIOKERSHAM,
Judge of Said Court.

[Endorsements] No. 338. District Court, Third Di-

vision, Territory of Alaska. Marks vs. Gates et al.

Order. Filed in the U. S. District Court, District of

Alaska, 3d Division. Sept. 11, 1905. E. J. Stier, Clerk.

Miller, West & de Journel, Attorneys for Plaintiff.

Fairbanks, Alaska.

In the District Court for the Territorij of Alaska^ Third

Division.

ISAAC L. MARKS,
Plaintiff,

vs.

WM. O. GATES and HOWARD'
TURNER,

Defendants.

Order Denying Motion for !\lew Trial.

This matter came on regularly for hearing upon this

9th day of September, 1905, on the motion of the plain-

tiff for a new trial in said action, and after the decree

in said action had been signed 'by said Court, and coun-

sel having been heard and the Court having heard the
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said motion, tlie same is overruled and denied, to which

ruling" of the Oourt the plaintiff excepted and excep-

tion is allowed.

JAMES WIOKEIJSHAM,

Judge of Said Court.

Entered in Court Journal, No. 4, at page 132.

[Endorsements]: No. 338. District Court, Third Di-

vision, Territory of Alaska, Marks vs. Gates et al.

Order. Filed in the U. S. District Court, Disitrict of

Alaska, 3d Division. Sept. 11, 1905. E. J. Stier, Clerk.

Miller, West & de Journel, Attorneys for Plaintiff,

Fairbanks, Alaska.

In the District Court in and for the Tenitori/ of Alaska,

Third Division.

ISAAC L. MARKS,

Plaintiff;,

^ No. 338.

WILLIAM C. GATES et al.,
j

Defendants. <

Judgment.

Be it remembered, that on the 12tli day of August,

1905, came on regularly for hearing the demurrer of the

defendant William C. Gates unto the second amended

complaint of the plaintiff on file herein, Messrs. Miller,

West & de Journel appearing as attorneys for plain-

tiff, and Messrs. McGinn & Sullivan appearing for the

defendants;
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And the Court, after liearing arguments of counsel

and being- fully advised in the premises, and having on

the fourth day of September, 1905, rendered an opinion

in writing, whereby said demurrer to said amended com-

plaint was sustained and the plaintiff having thereafter

moved the Ck)urt for leave toi file an amended complaint

ini aecordance with the matters and things set forth in

said motion for an amendment, which said leave to

amend was denied by the Court upon hearing;

A'nd the plaintiff, through his attorneys, having an-

nounced in open court that he stood upon said demurrer

;

Now, therefore, hj reason of the foregoing and of the

order of this Court sustaining the demurrer of the de-

fendants to the plaintiff's complaint.

It is hereby ordered that the complaint of plaintiff be

dismissed and that the plaintiff recover nothing by this

action; and that the defendant, William C. Gates, recover

his costs and disbursements, amounting to the sum of

I — , to be inserted in this judgment when the same

shall be determined by the clerk.

This judgment, however, is not to operate so as to pre-

vent the plaintiff' from pursuing any remedy he may

have at law.

Done at Fairbanks, this 11th day of September, 1905.

JAMES WICKEESHAM,
District Judge.

Entered in Court Journal No. 4, at page 132.

Received copy.

MILLER, WEST & de JOURNEL.
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[Endorsements]: No. 338. District Court, Territory of

Alaska, Third Division. Isaac L. Marks vs. Wm. Gates et

al. Judgment. McGinn & Sullivan, Attys. for Defend-

ants. Filed in the U. S. District Court, District of

Alaska, 3d Division. Sept. 11, 1905. E. J. Stier, Clerk.

By E. A. Henderson. Deputy.

In the District Court for tlw Territory of Alaska, Third

Division.

ISAAC L. MARKS,
Plaintiff,

vs.

WILLIAM C. GATES and HOWARD (

TURNER, \

Defendants. '

Bill of Exceptions.

Be it remembered, that on this 8th day of September,

A. D. 1905, this cause came on regularly for hearing be-

fore the Court upon the motion and application of plain-

tiff for leave to amend his second amended complaint,

which motion was duly argued, considered by the Court;

and denied, plaintiff excepting; whereupon the Court,

overruling the objections and exceptions of the plaintiff,

allowed, signed and entered a judgment and decree for

the defendants and against the plaintiff". Thei'eafter

and on the following day, the plaintiff filed his motion

for a new trial as follows:

"Comes now the plaintiff, Isaac L. Marks, and moves

the Court to set aside the decree rendered and entered in
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the above-entitled court, and grant a new ti'ial herein

upon the following grounds:

I.

That the Court erred in sustaining the demurrer filed

July the 8th, 1905, to plaintiff's complaint on the ground

that the Court had no jurisdiction of the person of the

defendants, or the subject matter of the action, to which

ruling of the Court plaintiff at the time duly excepted.

II.

That the Court erred in sustaining the demurrer filed

July the 8th, 1905, to plaintiff's complaint, on the ground

that several causes of action were improperly united, to

which ruling of the Court plaintiff at the time duly ex-

cepted. )

III.

That the Court erred in sustaining the demurrer filed

July the 8th, 1905, to plaintiff's complaint, on the gTound

that the complaint does not state facts suflftcient to con-

stitute a cause of action, to which ruling of the Court the

plaintiff' at the time duly excepted.

IV.

That the Court erred in sustaining the demurrer filed

July the 8th, to plaintiff's complaint, on the gTound

that the complaint does not state facts sufficient to war-

rant the Court to grant any equitable relief.

V.

That the Conrt erred in sustaining defendant's mo-

tion, filed July 19th, 1905, to strike out paragraph one
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of plaintiff's amended complaint, and that the Court

erred in striking out the same on the ground that the

same is sham, frivolous, irrelevant and redundant mat-

ter.

VI.

That the Court erred in sustaining defendant's mo^

tion, filed July the 19th, 1905, to strike out paragraph

three of said amended complaint, and that, the Court

erred in striking out the same on the ground that tlie

same is sham, frivolous, irrelevant and redundant mat-

ter.

VII.

That the Court erred in sustaining defendant's mo-

tion, filed July the 19th, 1905, to strike out that portion

of paragraph eight beginning with the word 'That' in

said paragraph, and ending with the words 'force and

effect,' on the ground that the same is sham, frivolous,

irrelevant, redundant and evidentiary in its nature.

VIII.

That the Court erred in sustaining defendant's said

motion to strike out paragraph nine of said amended

complaint, on the ground that tlie same is sham, frivo-

lous, irrelevant and redundant matter.

IX.

That the Court erred in sustaining defendant's demur-

rer to plaintiff's second amended complaint on tile

herein, for the reason that the Court had no jurisdiction

of the person of the defendants, nor the subject matter

of the action.
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X.

That the Court erred in siustaining said demurrer on

the ground that several causes of action were improp-

erly united.

XI.

That the Court erred in sustaining said demurrer on

the ground that the complaint does not state facts suffi-

cient to constitute a cause of action.

XII.

That the Court erred in siustaining said demurrer on

the ground that the contract set forth in the complaint

is so unjust and inequitable as not to enable the plain-

tiff to relief.

XIII.

That the Court erred in siustaining said demurrer on

the ground that said contract is so uncertain and indefi-

nite as not to be the subject of specific performance.

XIV.

That the Court erred in sustaining said demurrer on

the ground thaiti the plaintiff has a plain, speedy and

adequate remedy at law.

XV.

To all of which rulings of the Court the plaintiff at

the time duly excepted.

XVI.

That the Court erred in denying the plaintiff leave to

amend his complaint and in overruling plaintiff's motion

for leave to amend, filed September the 6th, 1905, by in-
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serting aud setting out in said complaint after para-

graph one the paper writing signed by the defendant, W.
C. Gates, on the 14th day of June, 1905, between himself

and the plaintiff, in which he promised and agreed to

convey to the plaintiff the said twenty per cent (20%)

interest in the property in said writing and agreement

described, which said agreement and writing is set forth

in said motion and herein referred to and hereof made a

part, on the ground that said paper writing is a ratifi-

cation and acknowledgment of the prior agreement be-

tween the parties on which this action is based and an

admission b^^ the defendants of the rights of the plain*

tiff thereunder, to which ruling of the Court plaintiff

at the time duly excepted.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff."

Which said motion afterwards came on for hearing

before the Court on the 11th day of September, 1905;

and after argument and consideration by the Court,

was overruled, plaintiff excepting, which said motion

for a new trial was filed and argued after the signing

of the decree rendered herein.

United States of America,

District of Alaska,—ss.

I hereby certify that the above and foregoing con-

tains a full, true and complete history of the proceed-

ings had before the Court at the trial of the above-

entitled cause, and I hereby sign, seal and allow this as>

and for a true bill of exceptions in the cause, and order
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that the clerk of this Court file the same as a part of

the record, and that when so filed the same shall be and

become part of the record in the cause.

Done at Fairbanks, Alaska, this 11th day of Septem-

ber, 1905.

JAMES WIOKERSHAM,

Judge of said Court.

[Endorsements] : District Court, Territory of

Alaska, Third Division. Marks vs. Gates et al. Bill

of Exceptions. Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division, Sept. 13, 1905. E. J.

Stier, Clerk. Miller, West: & de Journel, Attorneys for

Plaintiff, Fairbanks, Alaska.

In the District Court for the Territory of Alaska, Third

Division.

ISAAC L. MARKS,
Plaintiff,

vs.

WILLIAM C. GATES and HOWARD
TURNER,

Defendants.

Assignment of Errors.

Comes now the plaintiff in the above-entitled cause,

Isaac L. Marks, and files the following assignment of

Rrrorsi upon w^hich he will rely.
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I.

That the Court erred in sustaining the demurrer filed

July the 8th, 1905, to plaintiff's complaint on the ground

that! the Court had no jurisdiction of the person of the

defendants, or the subject matter of the action, to which

ruling of the Court plaintiff at the time duly excepted.

II.

That the Court erred in sustaining the demurrer filed

July the 8th, 1905, to plaintiff's complaint, on the

ground that several causes of action were improperly

united, to which ruling of the Court plaintiff at the time

duly excepted.

III.

That the Court erred in sustaining the demurrer filed

July the 8th, 1'905, to plaintiff's complaint, on the ground

that the complaint does not state facts sufficient to con-

stitute a cause of action, to which ruling of the Court

the plaintiff" at the time duly excepted.

IV.

Thait the Court erred in sustaining the demurrer filed

July the 8th, 1905, to plaintiff's complaint, on the ground

that the complaint does not state facts sufficient to war-

rant the Court to grant any equitable relief.

V.

That the Court erred in sustaining defendants' motion,

filed July 19th, 1905, to strike out paragraph one of

plaintiff's amondod complaint, and that the Court erred
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in striking out the same on t;lie ground that tlie same is

sham, frivolous, irrelevant, and redundant matter.

VI.

That the Court erred in sustaining defendants' motion,

filed July the 19th, 1905, to strike out paragraph three of

said amended complaint, and that the Cburt erred in

striking out the same on the ground that the same is

sham, frivolous, irrelevant and redundant matter.

VII.

That the Court erred in sustaining defendants' motion,

filed July the 19th, 1905, to strike out that portion of

paragraph eight beginning with the vv^ord "that'' in said

paragraph, and ending with the Avords "force and effect,"

on the gi'ound that the same is sham, frivolous, irrel-

evant, redundant and evidentiary in its nature.

VIII.

That ithe Court erred in sustaining defendants' said

motion to strike out paragraph nine of said amended

complaint on the ground that the same is sham, friv-

olous, irrelevant and redundant matter.

IX.

Tliat the Court erred in sustaining defendants' de-

murrer to plaintiff's second amended complaint on file

herein, for the reason that the Conrt had no jurisdiction

of the person of the defendants, or the subject matter

of ithe action.

X.

That the Court erred in sustaining said demurrer on
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the ground that several causes of action were improp^

erly united.

XI.

That the Court erred in sustaining said demurrer on

the ground that the complaint does not state facts suffi-

cient to constitute a cause of action.

XII.

That the Court erred in sustaining said demurrer on

the ground that the contract set forth in the complaint

is so unjust and inequitahle as not to enable the plaintiff

to relief.

XIII.

That the Court erred in sustaining said demurrer on

the ground that said contract is so uncertain and in-

definite as not to be the subject of specific performance.

XIV.

That the Court erred in sustaining said demurrer on

the ground that the plaintiff has a plain, speedy and

adequate remedy at law.

XV.

To all of which rulings of the Court the plaintiff at

the time duly excepted.

XVI.

That the Court erred in denying the plaintiff leave to

amend his complaint and in overruling plaintiff's motion

for leave to amend, filed September the 6th, 1905, by in-

serting and setting out in said complaint after para-

oraph one the paper writing signed by the defendant W.
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C. Gates on the 14tli day of June, 1905, between himself

and the plaintiff, in which he promised and agreed to

convey to the plaintiff the said twenty per cent (20%)

interest in the property in said writing and agreement

described, which said agreement and writing is set

forth in said motion and herein referred to and hereof

made a part, on the ground that said paper writing is

a ratification and acknowledgment of the prior agree-

ment between the parties on which this action is based

and an admission by the defendants of the rights of the

plaintiff thereunder, to which ruling of the Court plain-

tiff at the time duly excepted.

XVII.

Biecause said ratification and agreement was a settle-

ment and acknowledgment of plaintiff's rights in the

property therein described and would entitle plaintiff

to recover to that extent, even if the contract otherwise

could not be enforced in specific performance on ac-

count of no time limit being contained therein, and,

further, because said written acknowledgment was the

understanding and construction of said original agree-

ment as given to said original agreement by the defend-

ants herein.

15. That the Court erred in entering a decree in

favor of defendants and against the plaintiff.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff and Appellant.

[Endorsements]: District Court, Third Division,

Territory of Alaska. Marks vs. Gates et al. Assign-
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ment of Errors. Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division, September 13, 1905. E. J.

Sftier, Clerk. Miller, West & de Journel, Attorneys for

Plaimtiff, Fairbanks, Alaska.

In the District Court fur tlt£ Territory of Alaska, Third

Division.

ISAAC L. MARKS,

vs.

Plaintiff,
j

WM. O. GATES and HOWARD f

TURI^ER,

Defendants.

Bond on Appeal.

Know all men by these presents, that we, Isaac L.

Marks, as principal, and Daniel A. Sutherland and F.

W. Carter, as sureties, are held and firmly bound unto

William C. Gates and Howard Turner, defendants in

appeal above named, in the sum of five hundred dol-

lars (1500.00), to be paid to the said defendants, Will-

iam C. Gates and Howard Ttirner, their executors and

administrators, to which payment well and truly to

be made, we bind ourselves and each of us! jointly and

severally, and our and each of our successors, represen-

tatives and assigns firmly by these presents=i.

Sealed with our seals and dated this 11th day of

September, 1905.
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Whereas, the aibove-named plaintiff has appealed to

the United States Circuit Court of Appeals for the

Ninth Circuit, to reverse the judgment and decision

of the court in the above-entitled cause, by the Dis-

trict Court for the Territory and District of Alaska,

Third Division.

Now, therefore, the condition of this oibligation is

such that if the above-named Isaac L. Marks shall

prosecute said appeal to effect and answer all costs and

damages if he shall fail to make good his plea, then this

oibligation shall be void, otherwise to remain in full

force and virtue.

DANIEL A. SUTHERLAND,
Surety.

F. W. CARTER,
Surety.

ISAAC L. MARKS,
Principal.

By de JOURNEL,
His Attorney in Fact.

United States of America,

District of Alaska,

Third Division,—ssi.

We, Daniel A. Sutherland and F. W. Carter, the sure-

ties on the foregoing bond, each being duly sworn and

each for himself, say: That I am a resident of Fair-

banks, in the District of Alaska, and am worth over

and above all my just debts, liabilities and exemptions,

the sum of over one thousand dollars (|1,000.00).

DANIEL A. SUTHERLAND,

F. W. CARTER,
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Subscribed and sworn to before me this 11th day of

September, A. D. 1905.

H. J. MILLER,

Notary Public, Third Division, District of Alaska.

Bond approved Sept. 13, 1905.

JAMES WIOKERiSHAM,

Judge.

[Endorsements] : Dis^trict Cburt, Third Division, Ter-

ritory of Alaska. Marks vs. Gates et al. Bond on Ap-

peal. Filed in the U. S. District Court, District of

Alaska, 3d Division. Sept. 13, 1905. E. J. Steir, Clerk.

Miller, West & de Journel, Attorneys for Plaintiffs,

Fairbanks, Alasika.

In the District Court for flic Territory of Alasla, Third

Division.

ISAAC L. MARKS,
Plaintiff,

vs.

WM. C. GATES and HOWARD
|

TURNER,
Defendants.

Order Allowing Appeal.

Now on this llth day of Septemiber, 1906, the same

being one of the judicial days of the special term days

of this court, held at Fairbanks, Territory of Alaska,

Third Division, this cause came on to be heard upon

the plaintiff's petition herein for appeal, and the plain-
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tiff appearing by his counsiel, Miller, West & de Journel,

and the defendants appearing by their counsel, McGinn

& Sullivan, and Condon, Hess & Brown, and the Court

being advised in the premises.

It is ordered that plaintiff's appeal in said cause, to

the United States Circuit Court of Appeals for the

Ninth Circuit, ibe and the sianie is hereby allowed, and

that a certified transcript of the record, testimony, stip-

ulations and all proceedings herein, be transferred to

the United States Circuit Court of Appeals for the

Ninth Circuit;

It is further ordered that the return day of said

appeal and citation be fixed at sixty (60) days from this

date, and that defendants shall have twenty (20) days

from this date within which to prepare and file their

bill of exceptions herein;

It is further ordered that the bond on appeal of the

said plaintiff, be fixed at the sum of five hundred dol-

lars (fSOO-OO), the same when given and approved to

act as a supersedeas bond, and also as a bond for

costs and damages on appeal.

Done in open court this 11th day of September, A.

D. 1905.

JAMES WICKERSHAM,

Judge of said Court.

Ent. J. 4, Page 150.

[Endorsements] : District Court, Third Division, Ter-

ritory of Alaska. Marks vs. Gates et al. Order Allow-

ing Appeal. Filed in the U. S. District Court, District
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of Alaska, 3d Division. Sept. 13, 190'5. E. J. Stier,

Clerk. Miller, Wfesft & de Journel, Attorney for Plain-

tiff, Fairbanks, Alaska.

In the District Court :fk)r the Territory of Alaska, Third

Division.

ISAAO L. MARKS,
Plaintiff,

vs.

WM. O. OATES and HOWARDl
TURNER,

Defendants.)

Petition for Appeal.

To the Honoraible James Wickersbam, Judge of the

United States District Court for the Territory and

District of Alaska, Third Division:

Comes now the plaintiff, Isaac L. Marks, who, con-

ceiving himself aggrieved by the judgment and decree

of this Court, and the orders of the above-entitled court

made and entered in siaid cause, wherein and whereby,

and in the record and proceedings had in said cause,

and also in the rendition of the judgment and decree

in the above-entitled cause against the plaintiff, in

which the plaintiff was denied a trial of said cause on

its merits and the relief prayed for in this complaint,

and to pay the costs of siaid action, which said cause

was tried in the District Court for the District of Alas-

ka, Third Division, at the special July term thereof, A.
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D. 1D05, does hereby appeal from the orders, proceed-

ings, judgiueut and decree in said cause made and en-

tered, to the United States Circuit Court of Appeals

for the Ninth Circuit, for the reasons specified in the

assignment of errors filed herein, and he prays that

this appeal be allowed, and that a transcript of the rec-

ords, papers and proceedings, upon which said decree

and orders were made, duly authenticated, may be sent

to the United States Circuit of Appeals for the Ninth

Circuit.

Plaintiff further prays that the amount of the appeal

bond herein be fixed by the Court, that the siame when

given and approved shall suspend and stay all fiirther

proceedings in this court until the determination of said

appeal; defendant further prays that the return day of

his said appeal and citation be fixed at sixty (60) days

from the date hereof, and that the defendants shall

have twenty days from thisi date in which to prepare

and file their bill of exceptions herein.

Dated this 11th day of September, A. D. 1905.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.

[Endorsements] : District Court, Third Division, Ter-

ritory of Alaska. Marks vs. Gates et al. Petition for

Appeal. Filed in the U. S. District Court, District of

Alaska, 3d Division. Sept. 13, 1905. E. J. Stier, Clerk.

Due service of the above petition admitted this 11th

day of September, 1905.
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In the District Court /or the Territory of Alaska, Third

Division.

ISAAC L. MARKS, \

Plaintiff,
J

vs. ;

WILLIAM C. GATES and HOWARD I

TURNER,
I

Defendants. (

Citation.

United States of America,

District of Alaska,—ss.

The President of the United States to William C. Gates

and Howard Turner, and to McGinn & Sullivan, and

Condon, Hess & Brown, Their Attorneysi, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for

the Ninth Circuit, to be holden at the city of San Fran-

cisco in the State of California, within sixty days from

the date of this writ pursuant to an order allowing an

appeal, made and entered in the above-entitled cause,

in which Isaac L. Marks is plaintiff and appellant, and

William C. Gates and Howard Turner are defendants

and appellees, to show cause, if any there be, why the

decree and orders made and rendered against the said

Isaac L. Marks, as in the said order allowing an appeal

mentioned, should not be corrected, set aside and re-

versed, and why speedy justice should not be done to

the said Isaac L. Marks in that behalf.
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Witness the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States

of America, this 11th day of September, 1905, and of

the Independence of the United States the one hundred

and thirtieth.

JAMES WICKERSHAM,
United States District Judge in and for the District of

Alaska, Third Division.

I
Attest: EDWARD J. STIER,

Clerk.

Service of the within citation and the receipt of a

copy thereof admitted this 11th day of September, 1905.

McGINN & SULLIVAN,

By E'STEE.

[Endorsed] : District Court, Third Division, Territory

of Alaska. Marks vs. Gates et al. Citation. Filed in

the U. S. District Court, District of Alaska, 3d: Division.

Sept. 13, 1905. E. J. Stier, Clerk.
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In the District Court for the Territory of Alaska, Third

Division.

ISAAC L. MARKS,
^

Plaintifi:',

VS.

f

WILLIAM C. GATES and HOWARD 1

TURNER,
Defendants. !

Order Extending Return Day.

Now on this 11th day of Septemiber, 1905, the same

being one of the judicial days of the special term of

this court held at Fairbanks, District of Alaska, Third

Division, the above-entitled cause came on to be heard

upon the petition of the appellant, Isaac L. Marks, who

appearing by his counsel Miller, West & de Journel,

and William O. Gates and Howard Turner, the appel-

lees herein, appearing by McGinn & Sullivan, attorneys

for the defendants and appelleesi, the said appellant

moved the Oourt for an order extendingi the time in

which to docket the said cause and file the record

thereof with the clerk of the Circuit Court of Appeals

for the Ninth Circuit, for the reason that the same is

necessary by reason of the great distance, slow and un-

certain communication between the said Fairbanks,

Alaska, and the city of San Ftancisco, California, and
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the Court upon the hearing of the said' motion and

being fully advised in the premises and considering

that good cause has been shown for the granting of the

same

:

It is hereby ordered that the time within which the

said appellant shall docket the said cause on appeal and

the return day named in the citation issued by this

court, be enlarged and extended to and including the

15th day of December, 1905.

JAMES WIOKERSHAM,

Judge of said Court.

Due service of the foregoing order and the receipt of

a copy thereof is hereby admitted this 11th day of Sep-

tember, 1905.

Ent. J., 4, Page 151, Sept. 13, 1905.

iMcGlNN & SULLIVAN,

Attorneys for Defendants and Appelleesi.

[Endorsements] : District Court, Third Division, Ter-

ritory of Alaska. Marks vs. Gates et al. Order Ex-

tending Return Day. Filed in the U. S. District Court,

District of Alaska, 3d Division. Sept. 13, 1905. E. J.

Stier, Clerk. Miller, Wesit & de Journel, Attorneys for

Plaintiff, Fairbanks, Alaska.
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In the District Court for the Territory of Alaska, Third

Division.

ISAAC L. MARKS,
Plaintiff •

vs.

WILLIAM C. GATES and HOWARD
TURNER,

Defendants

Stipulation as to Printing Record.

It is hereby stipulated and agreed that in the print-

ing of the record herein, for the consideration of the

court on appeal, that the title of the court and cause in

full on all papers, shall be omitted, excepting the first

page, and inserted in place and stead therein "Title of

Court and Cause."

Done this 16th day of September, A. D. 1905.

MILLER, WEST & de JOURNEL,

Attorneys for Plaintiff.

Attorneys for Defendants.

[Endorsements] : District Court, Third Division, Ter-

ritory of Alaska. Marks vs. Gates et al. Stipulation

as to Printing Record. Filed in the U. S. District

Court, District of Alaska, 3d Division. Sept. 15, 1905.

E. J. Stier, Clerk. Miller, West & de Journel, Attor-

neys for Plaintiff, Fairbanks, Alaska.



William C. Oates and Howard Turner. 87

[Endorsed]: No. 1282. United States arcuit Court

of Appeals for the Ninth Circuit. Isaac L. Marks, Ap-

pellant, vs. William O. Gates and Howard Turner, Ap-

pellees. Transcript of Record. Upon Appeal from

the United States District Court for the Territory of

Alaska, Third Division.

Filed December 11, 1905.

F. D. MONOKTON,
Clerk.




